




























2　 事件の詳細およびその後の経緯については、Donald R. Rothwell, “Global Environ-























Protecting the Marine Environment, Cambridge University Press, 2000, pp. 150-153.
3　 Arctic Waters Pollution Prevention Act (AWPPA), c. 47, 1969-70 S.C. 653 (1970).  最新
























6　2. In this Act,
 “arctic waters” means the waters adjacent to the mainland and islands of the Canadian 
arctic within the area enclosed by the sixtieth parallel of north latitude, the one hun-
dred and forty-first meridian of west longitude and a line measured seaward from the 
nearest Canadian land a distance of one hundred nautical miles, except that in the area 
between the islands of the Canadian arctic and Greenland, where the line of equidis-
tance between the islands of the Canadian arctic and Greenland is less than one hun-
dred nautical miles from the nearest Canadian land, that line shall be substituted for 
the line measured seaward one hundred nautical miles from the nearest Canadian land;
（下線、筆者）
7　同法は、その後改正され、カナダの汚染防止水域が沿岸200海里となった。
2. In this Act,
 “arctic waters” means the internal waters of Canada and the waters of the territorial sea 
of Canada and the exclusive economic zone of Canada, within the area enclosed by the 
60th parallel of north latitude, the 141st meridian of west longitude and the outer limit of 
the exclusive economic zone; however, where the international boundary between Canada 
and Greenland is less than 200 nautical miles from the baselines of the territorial sea of 
Canada, the international boundary shall be substituted for that outer limit;（下線、筆者）
その他の規定の内容については、実質的に変わっていないため、以下は、最新の条文を挙
げる。
8　12. (1) The Governor in Council may make regulations applicable to ships of any class 
specified therein, prohibiting any ship of that class from navigating within any shipping 
safety control zone specified therein
9　15. (1) Subject to subsection (3), a pollution prevention officer may at any reasonable 
time
(a) enter any area, place or premises occupied by any person described in paragraph 8(1)









 (b) examine any waste found in that area, place or premises in bulk or open any container 
found therein that the officer believes on reasonable grounds contains any waste and take 
samples thereof; and
(c) require any person in that area, place or premises to produce for inspection or for 
the purpose of obtaining copies or extracts any books or other documents or papers 
concerning any matter relevant to the administration of this Act or the regulations.
Powers in relation to works
(2) Subject to subsection (3), a pollution prevention officer may at any reasonable time
(a) enter any area, place or premises in which any construction, alteration or extension of 
a work described in subsection 10(2) is being carried on; and
(b) conduct such inspections of the work being constructed, altered or extended as the 
officer deems necessary in order to determine whether any plans and specifications 
provided to the Governor in Council, and any modifications required by the Governor in 
Council, are being complied with.
Exception where ship or dwelling-place
・・・
(4) A pollution prevention officer may
(a) board any ship that is within a shipping safety control zone and conduct such 
inspections thereof as will enable the officer to determine whether the ship complies with 
standards prescribed by any regulations made under section 12 that are applicable to it 
within that shipping safety control zone;
(b) order any ship that is in or near a shipping safety control zone to proceed outside the 
zone in such manner as the officer may direct, to remain outside the zone or to anchor in 
a place selected by the officer, if・・・
10　 18. (1) Any person who contravenes subsection 4(1) and any ship that contravenes 
that subsection is guilty of an offence and liable on summary conviction to a fine not 
exceeding, in the case of a person, five thousand dollars and, in the case of a ship, one 
hundred thousand dollars.
Continuing offences
(2) Where an offence referred to in subsection (1) is committed by a person on more than 
one day or continued by him for more than one day, it shall be deemed to be a separate 


















11　 “International law provides no basis for these proposed unilateral extensions of 
jurisdictions on the high seas, and the United States can neither accept nor acquiesce in 
the assertion of such jurisdiction. 
・・・
  If Canada had the right to claim and exercise exclusive pollution and resources 
jurisdiction on the high seas, other countries could assert the right to exercise jurisdiction 
for other purposes, some reasonable and some not, but all equally invalid according to 
international law. Merchant shipping would be severely restricted, and naval mobility 
would be seriously jeopardized. The potential for serious international dispute and conflict 
is obvious.
・・・
  With respect to the 12-mile limit on the territorial sea, we have publicly indicated our 
willingness to accept such limit, but only as part of an agreed international treaty also 
providing for freedom of passage through and over international straits.”
U.S. Statement on Canada’s Proposed Legislation (DEPARTMENT OF STATE STATE-
MENT ON GOVERNMENT OF CANADA’S BILLS ON LIMITS OF THE TERRITORI-
AL SEA, FISHERIES AND POLLUTION), U.S. Department of State Press Release, No. 














12　“・・・the important thing is that we do, from Parliament, have authority to ensure 
that any danger to pollution there, and therefore any danger to the delicate ecological 
balance of the Arctic be prevented or preserved against by Canadian action. This is the 
first bit of legislation –it is not an assertion of sovereignty, it is an exercise of our desire 
to keep the Arctic free of pollution and by defining 100 miles as the zone within which we 
are determined to act, we are indicating that our assertion there is not one aimed towards 
sovereignty but aimed towards one of the very important aspects of our action in the 
Arctic.
Canadian Prime Minister’s Remarks on the Proposed Legislation, (Transcript of Prime 
Minister Trudeau’s remarks to the press following the introduction of legislation on Arctic 
pollution, territorial sea and fishing zones in the Canadian House of Commons on April 8, 
1970.), ibid., p. 601.  
13　“In the other case, where no law exists, or where law is clearly insufficient, there is 
no international common law applying to the Arctic seas, We’re saying somebody has to 
preserve this area for mankind until the international law develops. And we are prepared 
to help it develop by taking steps on our own and eventually, if there is a conference of 
nations concerned with the Arctic, we will of course be a very active member in such a 
conference and try to establish an international regime. But, in the meantime, we had to 
act now.”, ibid., p. 601.  
“・・・Thus the proposed Canadian Arctic Waters Pollution Prevention Legislation 
constitutes a lawful extension of a limited from of jurisdiction to meet particular dangers, 
and is of a different order from unilateral interferences with the freedom of the high seas 
・・・
  It is a well-established principle of international law that customary international law is 
developed by state practice. Recent and important instances of state practice on the law 
of the sea are, for example, the Truman Proclamation of 1945 proclaiming United States 
jurisdiction over the continental shelf and the unilateral establishment in 1966 by the 
United States of exclusive fishing zones. Overwhelming evidence that international law 















first of recent failures of the international community to reach agreement on the breadth 
of the territorial sea, some 14 states claimed a 12-mile territorial sea, whereas by 1970 
some 45 states have established a 12-mile territorial sea and 57 states have established a 
territorial sea of 12-mile or more. Indeed, the three-mile territorial sea, now claimed by 
only 24 countries, was itself established by state practice.
・・・
  ・・・The proposed anti-pollution legislation is based on the overriding right of 
self-defence of coastal states to protect themselves against grave threats to their envi-
ronment.”
Canadian Reply to the U.S. Government, (SUMMARY OF CANADIAN NOTE OF 
APRIL 16, TABLED BY THE SECRETARY OF STATE FOR EXTERNAL AFFAIRS IN 
THE HOUSE APRIL 17), ibid., pp. 607-611.  
14　“・・・It is idle, moreover, to talk of freedom of the high seas with respect to an 
area, large parts of which are covered with ice throughout the year, other parts of which 
are covered with ice most of year, and where the local inhabitants use the frozen sea 
as an extension of the land to travel over it by dogsled and snowmobile far more than 
they can use it as water. While the Canadian Government is determined to open up the 
Northwest Passage to safe navigation, it cannot accept the suggestion that the North-
west Passage constitutes high seas.” Ibid, p. 611.
15　カナダの国内立法を受けて、カナダに管轄権があるのかどうかを議論したものとし
て、L. Henkin, “Arctic Anti-Pollution: Does Canada Make –or Break–International 
































18　翻訳は、同前、に依った。原文と考えられるのは、Group of Juridical Experts, Pres-
ervation of the Marine Environment, 15 April 1975, Sub-alternative 1, 2, reprinted in 
Renate Platzöder ed., Third United Nations Conference on the Law of the Sea: Docu-
























19　Article 234  Ice-covered areas
Coastal States have the right to adopt and enforce non-discriminatory laws and regulations 
for the prevention, reduction and control of marine pollution from vessels in ice-covered 
areas within the limits of the exclusive economic zone, where particularly severe climatic 
conditions and the presence of ice covering such areas for most of the year create 
obstructions or exceptional hazards to navigation, and pollution of the marine environment 
could cause major harm to or irreversible disturbance of the ecological balance. Such laws 
and regulations shall have due regard to navigation and the protection and preservation of 




























20　 D. M. McRae & D. J. Goundrey, “Environmental Jurisdiction in Arctic Waters: The 










もう 1 つは、234 条によって規制の認められるこれ以外の汚染であり、排他的
経済水域に適用可能な通常の規則に関係なく、沿岸国による厳格な規制、すなわ
ち国内法による規制が行われるということになる。
（４）氷の減少がもたらし得る法的影響
　このような2つの解釈が存在するところ、現在、温暖化により氷が融け、年間
を通して北西航路の航行が可能になりつつあることから新たな問題が提起され
る21。この状況により法的にどのような影響が生じうるのかを考える必要が出て
くるのである。
なお、現状は夏の間に航行できる程度にまで氷がなくなってきているという状
況であり、氷が完全に消失している状況ではない。また、年間を通して航行が可
能になったとしても、氷が完全に消失するにはさらに時間がかかると予想されて
いる。
①国内法に基づく規制：北極海汚染防止法の改正
カナダは、1996 年に国連海洋法条約に加入して以降、オーシャンズ・アクト
を制定し、200 海里の排他的経済水域を宣言した。北極海との関係では、2009 年
に北極海汚染防止法を改正して本法の適用範囲を 200 海里にまで拡大し、さらに
2011 年には、外国船舶に対してもこれを義務的（mandatory）であるとして規
制を強め、当該水域での沿岸国管轄権を強めている。このような改正は法的にど
のような正当化が可能性であろうか。
まず、拡張解釈をした場合には、「航行並びに入手可能な最良の科学的証拠に
基づいて海洋環境の保護及び保全に妥当な考慮を払」えば、沿岸国は、排他的経
済水域の範囲内であれば、氷が完全に消滅しない限り引き続き国際法の規則に拘
21　 北極における航路の実用可能性については、兼原、前掲論文108-109頁。
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束されることはなく、国内法に基づいて強い規制を行えるということになる。
　また、限定解釈をとる場合でも、「特に厳しい気象条件と年間の大部分の期間
当該水域を履う氷の存在が航行に障害又は特別の危険をもたらし、かつ、生態学
的均衡に著しい害又は回復不可能な障害をもたらすおそれのある海洋環境の汚
染」が存在し続ける場合には、同様に、沿岸国の国内法が適用可能であるという
ことになる。
②211条5項、6項
　他方、限定解釈をした場合に、当該水域が氷の融解によって「航行に障害又は
特別の危険をもたらす特に厳しい気象条件、氷の存在、または生態学的均衡に著
しい害又は回復不可能な障害をもたらす海洋環境の汚染のおそれ」が消失した場
合には、当該水域は234条で特定される水域ではなくなる。よって、通常の排他
的経済水域を規制する211条5項、6項、あるいは水域によっては国際海峡を規律
する制度が適用されることになると考えられる。したがって、当該水域に適用さ
れる国内法は、211条6項の所定の実体的要件に適合し、権限ある国際組織の決定
等を経て、通常の国際的な規則・基準より厳しい国内法の制定が認められる以外
は、国際基準に従うことになる。また、当該水域が国際海峡とされた場合には、
国際海峡制度に基づく規制が行われることになると考えられる。
４．結論
　以上のように、北極海における船舶起因汚染に関する規制は、当該水域が234
条に該当するか否かにより大きく異なることになる。さらに、本稿で取り上げた
ように、234条には2つの解釈が可能と指摘されるが、いずれの解釈をとるにせ
よ、234条に該当する水域であれば国内法によって大幅に規制可能となり、カナ
ダの北極海汚染防止法のような内容的に国際基準より厳しい規制も正当化される
ことになる。他方、これに該当しない場合には、様々な国際的規制の下に戻され
ることとなるのである。
本稿で述べたカナダの国家実行が 234 条の解釈との関係でどのように正当化さ
れるかは、今後も関係国による解釈の動向を慎重に注意して見守る必要がある。
しかし、少なくとも他国により抗議がなされていない水域、－具体的には北西航
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路以外の水域が問題となるがーにおいては、カナダ法が対抗力を獲得する状況に
至っている可能性もあり、合わせて今後の検討課題と考えられるであろう。
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